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I. Introduction

Although federal law guarantees many
workers the right to take unpaid medical leave,’
workers currently have no federal right to paid
leave.? This means that many workers cannot
afford to take leave to recover from an illness or
seek medical care for themselves or their
dependents. The lack of paid leave also poses
significant costs for communities by
discouraging the use of preventative care,
spreading disease, decreasing employee
performance, and increasing employee
turnover. While some state and local
governments around the ¢~
country have tried to
address these problems
by passing laws that
require employers to
provide paid sick leave,

Mississippi law does not

require that employers \.
provide any leave beyond the federal baseline.?
In fact, in early 2013, the Mississippi legislature
passed a bill that prohibits local governments
from passing employment ordinances that
might create a paid leave program or
requirement.* Although this bill does not
prevent the passage of statewide paid leave
legislation, it increases the challenges that paid
leave advocates face in Mississippi in expanding
workers’ access to paid leave on either the state

or local level. However, there are still avenues

The lack of paid leave also poses
significant costs for communities
by discouraging the use of
preventative care, spreading
disease, decreasing employee
performance, and increasing
employee turnover.

for advocacy and policy change at the state and
local level.

This white paper is intended to educate
potential supporters of a paid leave law in
Mississippi by explaining the importance of paid
leave policies and describing some options for
how to structure a paid leave law. Specifically, it
will outline the potential benefits that paid
leave legislation could have in Mississippi, with
a particular focus on how such a policy would
affect low-income employees working for an
hourly wage who are the most impacted by paid
leave policies.
~N First, this paper will
explore some potential
problems that paid leave
legislation could address.
Currently, employees in
Mississippi who need to take

medical or family leave are

~ only covered by minimal

federal Family Medical Leave Act (FMLA)
protections or not covered at all.” In addition to
disproportionately burdening low-income
workers, the lack of access to paid leave has
been linked to substantial costs in healthcare
and decreased productivity.®

Second, this paper will provide an overview
of some possible features of a policy that would
expand access to paid leave, drawing on the
policies that have been proposed and

implemented in other states. While different



states may find that different paid leave policies
best suit their needs, there are a variety of
options that may be both effective and
politically feasible in Mississippi.

Third, this paper will describe the legal
status of paid leave in Mississippi and propose
recommendations for designing a paid leave
law in the state. Currently, local governments in
Mississippi are prohibited from passing
employment legislation designed to increase
protections for workers, including mandatory
paid leave.” When the state passes such a law
that restricts the law-making power of local
governments, this is called “preemption.”
Although this preemption legislation can be
disheartening to paid leave advocates, it does
not foreclose the possibility of passing paid
leave legislation in Mississippi. The preemption
law would still allow for the passage of
statewide paid leave legislation. Alternatively,
repealing this state law could be a possible “first
step” as it would allow paid leave advocates to
pass paid leave laws on the local level.
Successful local paid leave laws could
strengthen support for a statewide paid leave
law by illustrating how such a policy could
strengthen a local economy and benefit public
health. Local laws would also demonstrate
voter and community support for paid leave

policies.

Il. Paid Leave in the Workplace: A

Necessary Step

Mississippi workers currently have no
legal right to paid leave. This does not only
burden workers when they or their family
members become ill—it also creates additional
costs for employers and the community. In
contrast, laws that require employers to
provide paid leave strengthen communities and
commerce by: (1) making workers more likely to
use time off when they are sick by decreasing
the financial burden of doing so; (2) increasing
protections for workers who are not covered by
the FMLA, who currently have no guaranteed
time off, if the law has a broader scope than the
FMLA; and thus (3) increasing worker
performance and decreasing medical and
administrative costs for businesses.

A. Workers Do Not Take Unpaid Leave
When They Are Sick.

The lack of access to paid leave is a
significant barrier for workers—particularly low-
income workers—who become sick. The Family
Medical Leave Act (FMLA) establishes a federal
right for qualifying workers to take leave for up
to twelve weeks for medical reasons or to care
for a family member without losing their job.®
However, the FMLA suffers from several
weaknesses. First, the FMLA does not cover all
workers, as it exempts those who work for

employers with fewer than fifty employees.’



Further, even workers who qualify for FMLA
leave are often unable to take advantage of
their guaranteed leave because doing so would
impose an unmanageable financial burden as
they would not be paid during their leave; one
study found that 78% of workers eligible for and
in need of FMLA leave did not do so because of
the financial strain of a smaller paycheck.*

The absence of mandatory paid leave
statutes at the federal and state level
disproportionately affects low-income workers,
who are the least likely to be able to absorb a
lost paycheck. To make matters even worse,
low-income workers are less likely to be offered
paid sick leave. A 2002 survey reported that
working parents whose income was below the
federal poverty level were approximately half as
likely (45.8%) as those at more than double the
federal poverty level (83.6%) to have access to
paid leave.' Further, the high correlation
between low income and poor health worsens
the burden on those workers who do not have
access to paid leave, since they are likely to
become ill more frequently and for longer
amounts of time."

B. Lack of Access to Paid Leave
Contributes to Public Health Problems.

When workers do not have access to
paid sick leave, public health problems get
worse. Workers without access to paid leave
are significantly more likely to report going to

work sick than those with paid sick leave,®

which delays recovery™ and spreads sickness to
customers and co-workers." Because their
income depends on their physical presence in
the workplace, workers in low-paid, hourly
wage positions feel significant pressure to go to
work even when they are ill (a phenomenon

”1%) " Paid leave has

referred to as “presenteeism
been associated with better adherence to
public health standards for seasonal and
pandemic flu prevention, such as avoiding
public places and not using public
transportation when ill."”

The problem of presenteeism increases
the occurrence of disease outbreak, particularly
when the workers come into contact with
members of the general public. The presence of
sick employees in the workplace is particularly
problematic in the restaurant industry, in which
approximately 73% of workers lack access to
any paid sick leave.” Food service workers
can—and do—pass on their illnesses to the
public at large. In one frequently cited example
from Kent County, Michigan, a single sandwich
shop employee—who did not have any paid sick
time—went to work while sick and infected
more than 100 customers.'® Perversely,
because food service businesses tend to rely on
workers who are paid low hourly wages and do
not have any paid sick leave,” even workers
who are exhibiting serious symptoms like
vomiting or diarrhea have strong incentives to

go to work.” This contributes to foodborne



disease outbreaks. In restaurants and
institutional settings, “food handling by an
infected person or carrier of a pathogen” is a
“contributing cause” of nearly a quarter (24%)
of cases of foodborne illness and for
approximately 14% of total
outbreaks.”” Public health
research supports the
finding that requiring paid
leave would decrease the

number of foodborne

"
ilinesses that are traced

back to restaurants.” In other institutionalized

settings, such as hospitals, schools, or nursing

homes, presenteeism among workers without

paid sick leave has similarly harmful impacts.**

C. Paid Leave Could Decrease Medical and
Administrative Costs.

When low-wage workers do not have
access to paid leave, the community bears
additional medical costs. Workers without
access to paid leave are unlikely to seek
preventative medical care because they are
concerned about missing work.”> These workers
are also more likely to go to hospital emergency
rooms (or take their children to emergency
rooms) for medical care because they cannot go
to a doctor’s appointment during normal
business hours®® or to be hospitalized for a
condition that could have been prevented by
seeking preventative or primary care at an

. 2 .
earlier stage.”” The overreliance on emergency

Workers without access to
paid leave remain sick longer,
and sick workers are less
productive than healthy ones,
costing businesses money.

room care drives up healthcare costs for
everyone.” Further, alternate strategies to
decrease reliance on emergency room use
(most notably the expansion of healthcare
insurance under the Affordable Care Act and
the increased coverage for
preventative care services) may
be less effective without
expanding access to paid leave
to allow workers to take

advantage of their new

>

coverage.”

Presenteeism also poses direct costs on
businesses by spreading sickness within the
workplace, which increases accident risk and
decreases worker productivity. Workers
without access to paid leave remain sick
longer,* and sick workers are less productive
than healthy ones, costing businesses money.*
As described above, providing paid leave
decreases the likelihood that illness will spread
through a workplace.*” In fact, one study
attributes “the largest component of the overall
costs of absenteeism, productivity losses, and
short-term disability” to presenteeism.>® Sick
workers are also more likely to suffer serious
workplace injuries than healthy workers,
probably because their concentration and
decision-making abilities are compromised by
stress, sleep troubles, or medication.* Lastly,
making paid sick leave accessible to all workers

may increase worker retention because



employees are less likely to become so sick that
they need to quit their jobs, thus decreasing
costs associated with high turnover rates.*
Although one might imagine that profit-
seeking businesses will offer paid sick leave to
employees without a legislative mandate if it is
a cost-saving measure, according to at least one
source, “it might not be easy for employers to
assess the business value of paid sick leave or
the relationship between profits and paid sick
leave.” * Many of the costs of denying paid
leave are external to the employer and are
borne by the society at large, such as the cost of
increased sickness within the community or
higher emergency room utilization. Also, losses
in worker productivity are difficult to measure
and thus employers do not realize the amount
of lost potential revenue. Further, because the
cost of illness is borne by the entire community,
businesses have little incentive to offer paid
leave to their own employees, particularly if
other businesses are not offering paid leave.
While a single business offering paid leave
might not significantly decrease the amount of
illness in a community, a policy that requires all
businesses to do so could. Thus, a coordinated
legislative solution is necessary to fill in the gap
between FMLA protections and what would
realistically meet the needs of workers and

communities.

lIl. Paid Leave Policy Options and

Examples from Other States

In light of the unmet needs and potential
benefits described above, state- and local-level
governments across the United States have
implemented paid leave statutes. These laws
vary as to which (if any) employers are exempt
from the paid leave requirement, the
circumstances in which an employee’s leave is
covered, the amount of leave guaranteed, the
checks used to prevent employee fraud in the
use of their paid leave, and the funding models
utilized. The purpose of this paper is not to
provide a comprehensive review of paid leave
legislation through the nation; instead, our goal
is to focus on state and local models and
analyze the benefits and drawbacks of those
policies. There is no “one size fits all” model
paid leave legislation. Instead, Mississippi
policymakers must, in light of their goals and
political obstacles, choose from an array of
policy options when crafting paid leave
legislation. A brief comparison of existing paid
leave laws is attached as Appendix A.>’

A. Employer Coverage

No existing paid leave policy covers every
employer within its mandate. Instead,
policymakers in the states and cities that have
passed paid leave legislation make choices
about which employers will be required to

provide paid leave to employees. From the



point of view of business owners, a major
concern is that paid leave obligations will raise
labor costs, which in turn could lead to
decreased hiring and hurt the overall
economy.*® Although paid leave programs tend
to provide long-term economic benefits,
concern over the short-term cost to employers
is one of the largest obstacles to the enactment
of paid leave policies. In jurisdictions that have
passed paid leave legislation, some
policymakers have chosen to lower the short-
term cost of paid leave policies by limiting the
number of employers required to provide paid
leave. However, a paid leave policy with a
limited scope will be less effective in the long-
run than a more inclusive policy, since fewer
workers will have access to paid leave.
Multiple jurisdictions have implemented
employee coverage requirements that hinge
upon the size of the business that employs the
worker. In particular, many states follow the
FMLA model, which means that employers with
large numbers of employees are required to
provide paid leave, and small businesses are
not. The marginal cost of providing paid leave
to employees is lower for a large employer, so
these limitations may be more easily
rationalized as cost-saving measures.*
Therefore, policymakers have a viable cost
rationale for excluding small businesses from
paid leave policies. Small businesses will most

likely support these exemptions, even though

paid leave saves costs in the long run.
Furthermore, many jurisdictions limit the
industries covered by paid leave legislation.
Industry-specific employer coverage
requirements give policymakers the flexibility to
only address sectors where reform is badly
needed. We examine both “size” and “type”
employer coverage requirements below.

(i) Size-Based Employer Coverage

There are many ways to divide businesses
by size, and the size-based limitations on paid
leave policies adopted throughout the United
States reflect the inherent flexibility of this
policy option. Generally, there are two ways to
divide employers by size: (1) “floor” rules, which
only require employers with more than a
certain number of employees to provide paid
leave, and (2) “tiered” limit rules, which require
all employers to provide paid leave, but relax
the requirements for smaller businesses.

1. “Floor” Limit Rules

A “floor” rule establishes a dividing line
(typically measured by number of employees)
between businesses that must provide paid
leave and those not required to do so.
Policymakers may set limiting “floors” at any
level. These floors are commonly set by
exempting whatever the legislature defines as
“small businesses” from the paid leave law.

Among jurisdictions with paid leave policies,
there is no consensus on a “correct” floor level.

Connecticut’s Public Act No. 11-52 requires



employers with 50 or more employees to
provide paid leave to their employees.* On
May 8, 2013, the New York City Council passed
the New York City Earned Sick Time Act,
requiring all businesses with 20 or more
employees within the city to provide paid leave
to their employees, beginning April 1, 2014.*
Additionally, New York City’s law requires the
floor to drop to 15 employees or more on
October 1, 2015.% Jersey City recently passed
its own Paid Sick Time Ordinance with a floor of
10 employees.* Portland, Oregon’s paid leave
ordinance requires all employers with six or
more employees to provide paid leave.*
Policymakers will have to consider many
factors when setting a floor, including the labor
force, affected industries, and political
obstacles. Whatever the jurisdiction, it will
always be true that size-based floors are a
relatively simple way to differentiate between
businesses that can afford paid leave and those
that cannot. The administrative costs of floor
policies are low, since it is simple for both
businesses and enforcement agencies to
determine who is covered under the law.
However, these floors are inevitably under-
inclusive to some businesses. By definition,
floor plans exclude the smallest businesses.
Unfortunately, small businesses, such as
restaurants, are the ones who stand to gain the
most from the benefits of paid leave, which

include reduced turnover and presenteeism.

Therefore, policymakers must determine if
administrative simplicity offsets the shortfalls of
floor rules.
2. “Tiered” Limit Rules

Some jurisdictions have approached near-
universal paid leave coverage through the use
of “tiered” employee limit rules. Tiered systems
require all employers to provide paid leave to
their employees, but allow smaller employers to
provide reduced paid leave benefits. The
rationale for using tiers is that the marginal cost
of providing paid leave is smaller for larger
employers, yet employees of smaller employers
should still have access to some paid leave to
seek medical care or stay home when needed. A
tiered system aims to reduce the burden for
small businesses in order to compensate for the
higher marginal costs of providing paid leave.

The District of Columbia’s Accrued Sick and
Safe Leave Act of 2008 illustrates a tiered
employer system.* Unlike “floors,” DC’s paid
leave law has three tiers:
(1) Employers with 100 or more employees
must provide each employee at least 1 hour of
paid leave for every 37 hours worked, and;
(2) Employers with 25 to 99 employees must
provide each employee at least 1 hour of paid
leave for every 43 hours worked, and;
(3) Employers with 24 or less employees must
provide each employee at least 1 hour of paid

leave for every 87 hours worked.*®



Other jurisdictions have similarly designed
tiers, but use different numbers. Seattle’s tier
system divides businesses between those with
employees numbering between 4 to 49, 50 to
249, and 250 and above.*’ San Francisco’s Paid
Sick Leave Ordinance permits employees of
employers with 10 or more employees to
accrue up to 72 hours of paid leave per year;
employees of smaller businesses are limited to
40 hours.*®

Tiered classifications provide policymakers
with the flexibility to calibrate paid leave
policies to the relative capacity of employers.
Tiered systems are more complex though, and
depending on how many tiers exist in a policy,
the costs of compliance and enforcement may
be large. Over and under-inclusiveness are not
entirely eliminated by tiered systems, but tiered
systems are relatively more targeted than floor
rules. Tiered systems also offer less incentive
for businesses to fire employees once a paid
leave policy is enacted, since the obligation to
provide paid leave exists, in some form,
regardless of the number of employees. Finally,
tiered systems have the advantage of granting
employees of small businesses at least some
paid leave.

3. Evaluating Employer Size

Both floor and tiered employer eligibility
systems classify employers by the number of
employees they employ. Since employers

commonly administer paid leave policies, they

10

need to know how many employees they have
in order to comply with their paid leave
obligations. Although employers do generally
know how many workers they employee, in
order to prevent abuse and reduce
administrative costs, policymakers must
establish straightforward physical and temporal
limits for counting employees for purposes of
enforcing the law.

Connecticut’s floor system counts every
employee, full or part-time, that an employer
employs within Connecticut.* If, in at least one
of the preceding four quarters, the employer
has exceeded the 50 employee floor, they must
provide paid leave.” Jersey City, Seattle, and
San Francisco have similar systems, counting all
employees, within the jurisdiction and
determining employer size by the average
number of employees in the preceding calendar
year.”! Seattle is slightly different in that it
calculates the average number of full-time
equivalent employees that an employer had in
the preceding calendar year.>> New York City
counts all employees who work in the city, and
calculates chains and franchises as one
business.”® In DC’s tiered system, the size of a
business is determined by the average monthly
number of full-time equivalent employees that
were employed in the prior calendar year.>*
Portland counts full-time, part-time, and

temporary employees, but calculates the



number of employees at the beginning of every
quarter.”

The system for evaluating employer size
is critical because it will directly influence hiring
decisions by businesses. Although paid leave
policies are cost-neutral in the long-run,
businesses may react to the enactment of
legislation by firing workers in order to avoid
paid leave obligations. Thus, Mississippi
policymakers should create a counting system
that would not reward drastic reductions in the
number of employees. Systems that determine
the number of employees by looking to the
preceding calendar year would reduce the
incentive for employers to fire their workers.

(ii) Type-Based Employer Restrictions

Some policymakers also restrict paid leave
coverage by the industry in which the employer
is engaged. Type-based restrictions give
policymakers the flexibility to identify industries
where a lack of paid leave puts workers or the
public at a greater risk; conversely,
policymakers can exempt industries where
worker protections are already adequate. By
focusing on certain industries and exempting
others, policymakers can focus paid leave on
labor forces with little protection, while
simultaneously making paid leave legislation
easier to pass.

The most expansive paid leave policies do
not exempt any industries: these policies exist

in Portland and Jersey City.>® In Connecticut,
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only “service workers,” as defined by the
Bureau of Labor Statistics, must be provided
with paid leave. >’ Both Connecticut and New
York City exempt manufacturers, defined as
those employers that fall into certain sectors of
the North American Industry Classification
System (“NAICS”).”® Several jurisdictions, such
as DC and Seattle, exempt work-study students
from paid leave policies.>® Government workers
(federal, state, and local) are exempted in
Seattle, New York City, and Hawaii.®® Some
cities, such as Seattle and San Francisco,
explicitly exempt telecommuters and persons
making deliveries to those cities from paid leave
requirements.® Interestingly, San Francisco
includes provisions that expressly allow
collective bargaining agreements to trump paid
leave policies.®? Of course, special-interest
politics have led to strange exemptions, such as
child-care workers in Connecticut,®® restaurant
wait staff in DC,%* occupational therapists in
New York City,65 and vacuum cleaner salesmen
in Hawaii.®®

Some of these exemptions are the result of
careful policy analysis, while others are the
products of political deal-making.
Unfortunately, the politically voiceless may be
the ones who suffer the most from type-based
exemptions; DC’s exemption for restaurant wait
staff is a particularly worrisome example
because of the public health risk of exempting

employees that are very likely to have frequent



contact with the public. On the other hand,
some type-based exemptions are clearly
beneficial. Exempting government employees
makes sense, since public employees have the
unique opportunity to bargain with the
government for paid leave within their
employer-employee framework. The exemption
for collective bargaining agreements may
encourage employers to allow their employees
to unionize. If policymakers want to exempt
certain types of employees, they should use
Connecticut and New York'’s policies as models,
as they rely upon reliable federal categories
such as the Bureau of Labor Statistics and
NAICS, which may be less likely to be challenged
in litigation.®” Type-based exemptions should be
minimized as much as possible in order to
maximize the benefits of paid leave policies.

B. Employee Usage Requirements

In addition to the variation regarding the
employers required to offer paid leave, state
and local paid leave laws vary widely regarding
the circumstances under which employees may
use their paid leave. Americans that work for
larger employers (50 or more employees) are
guaranteed unpaid leave by the FMLA, which
protects workers who take time because of a
serious health condition, either for the worker,
or their spouse, child, or parent.68 While some
paid leave policies do not allow paid leave for
all of the circumstances covered by the FM LA,®

other policies go far beyond the FMLA. The
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scope of the covered circumstances varies
depending upon the goals of the proposed
policy and political hurtles faced by the
policymakers.

At a minimum, every jurisdiction with a paid
leave policy provides some protection to the
worker when that worker is ill. Most paid leave
policies allow leave for any mental or physical
illness, injury, or medical condition.” Some
jurisdictions also cover preventative care and
diagnostic services,”* which can help avoid the
problem of unnecessary hospitalizations. New
York City and Seattle use different statutory
formulations, simply referring to the worker’s

"2 Several

“health needs” and “personal illness.
jurisdictions also recognize the need to provide
coverage for workers who are victims of
domestic battery, sexual assault, or stalking.73 In
particular, Connecticut guarantees paid leave to
workers who, because of an assault, must
engage in victim’s services, relocation, or legal
proceedings.”*

Many paid leave policies also protect
workers who provide care for family members,
although who qualifies as a “family member”
varies by jurisdiction. DC’s paid leave policy has
an expansive definition of family, and allows
employees to take paid leave if individuals such
as “spouses of siblings” or “children living with
the employee and for whom the employee
permanently assumes and discharges parental

responsibility” become sick.” Jersey City even



includes the spouses of grandparents.”® Other
jurisdictions have less expansive definitions:
Connecticut defines family members as an
employee’s spouse or child.”’ In that state,
“child” is defined as “an employee’s biological,
adopted, or foster child, stepchild, legal ward,
or a child of an employee acting instead of a
parent, when the child is either under 18 years
old or over 18 but incapable of self-care due to
mental or physical disability.””® Most
jurisdictions with paid leave policies also include
domestic partners in their definition of family.
San Francisco has a unique provision for
employees who do not have spouses: the
employee may designate one person for whom
the employee may use paid leave to provide
care.”” Employees in San Francisco have the
option to change the designation once a
calendar year.®

Unfortunately, any definition of “family”
will be underinclusive; families come in all
shapes and sizes, so inevitably someone will be
denied protection. To prevent workers from
taking leave unnecessarily, however, paid leave
policies must establish a limit. One possible
solution is to expand San Francisco’s
innovation: give the employee the option to
either count their biological family, or have a
certain number of “slots,” and let the employee
define their own “family.” Alternatively,
policymakers may establish a “baseline” in

terms of who is included in a family (i.e.
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children and spouses), and grant the employee
one or two slots for chosen family members in
addition to the baseline. This model would
allow legislators to dodge the politically loaded
task of defining a “family.”

C. Amount of Leave Guaranteed
Another area where state and local paid
leave policies differ is the amount of paid leave
available to an eligible employee. The amount
of leave that an eligible employee can use in a

given time period affects the employee’s
incentives to take leave. With those
considerations in mind, policymakers have
created a wide variety of mechanisms by which
workers earn paid leave.

In jurisdictions with paid leave, workers
earn paid leave according to the number of
hours worked. However, there is little
conformity concerning the amount of hours
earned per time worked. Eligible employees in
Connecticut and Seattle earn 1 hour of leave for
every 40 hours worked.®" In several other
jurisdictions, including Portland, Jersey City,
New York City, and San Francisco, workers earn
1 hour of leave for every 30 hours worked.*
Tiered systems are more complicated — in DC,
employees of large employers earn more leave
per hour worked than those working at small
businesses (see Section Il1(A)(i)(2) of this report
for more details on the DC tiering system).® In
addition to varying ways of measuring accrual,

there are other aspects of paid leave statutes



that can affect the number of hours of leave to
which an employee is entitled. Such policies
include yearly leave maximumes, paid leave
partial compensation, and new employee
exceptions.

(i) Yearly Leave Maximums

Every mandatory paid leave policy has a
yearly maximum for the amount of leave
eligible workers may earn. Yearly maximums
provide businesses with predictable paid leave
costs, and give employees the ability to plan
how they will use their paid leave. Several
jurisdictions limit employees to 40 hours of paid
leave a year, including Connecticut, Portland,
Jersey City, and New York City.® Tiered paid
leave policies have different maximums for
each tier. For example, in Seattle, employees of
small businesses may only earn up to 40 hours
per year, while employees of the largest
businesses may earn up to 72 hours per year.®

Similar to yearly maximums, all paid leave
policies include provisions on “excess leave,” or
accrued paid leave time that is not used by the
end of the year. Allowing accrued leave to
“carry over” into the next year prevents periods
of time at the beginning of the year where
employees may not have any accrued paid
leave time to use in the case of personal or
family illness. Paid leave policies address these
concerns in a variety of ways. Connecticut,
Portland, and Jersey City allow employees to

carry over a maximum of 40 hours,®® while DC,
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Seattle, and San Francisco allow all unused
leave to carry over to the next year.87 In the
jurisdictions that neglected to include a limit on
how much leave can be used in a given year, it
is unclear how much paid leave may be used
when unused leave carries over into the next
year. Jersey City explicitly acknowledges this
ambiguity, noting that employers have the
choice whether to cap carry over at 40 hours a
year.® Policymakers should take care to avoid
ambiguity by either creating a yearly cap or
explicitly allowing employers to set their own
cap of how much leave can carry over into the
next year.

(ii) Paid Leave Compensation

Not all paid leave policies guarantee that
the employee will receive their full pay when
they take leave. Instead, state and local paid
leave statutes vary in the amount of
compensation that employees may earn during
paid leave. Providing less-than-full
compensation for paid leave helps create an
incentive for the employee to return to work.
Also, partial-pay encourages employers to
support paid leave policies. Yet providing full
pay to employees while on paid leave is the
only way to ensure that employees will take
time to seek medical care or stay home when
necessary. Policymakers must balance the rate
of paid leave compensation with other

components of the policy, such as employer and



employee eligibility, to control the upfront costs
of a paid leave policy on businesses.

Some paid leave policies, such as those in
Connecticut and New York City, guarantee
employees their normal wage when they take
paid leave.®’ Connecticut and San Francisco also
guarantee that every worker will receive at
least the minimum wage for paid leave — this
policy is meant to protect those who work for
tips.” Another issue is determining the hourly
rate of pay, even partial pay, for a non-hourly
wage worker. San Francisco’s paid leave
ordinance is the only paid leave policy to
directly address salaried employees. In order to
calculate a salary worker’s paid leave hourly
wage, the employee’s salary is divided by 52,
then divided again by the number of hours the
employee is regularly scheduled to work (there
is a presumption of 40 hours per week).”

(iii)

Most paid leave policies have special rules

New Employee Exceptions

for new employees. These new employee
“exceptions” prohibit new employees from
immediately taking leave. New employee
exceptions serve two purposes: (1) ensuring
that businesses are able to see if an employee
will work out; and (2) preventing employees
from abusing the system by working solely to
get paid leave.

DC is one of the few jurisdictions with paid
leave that does not have a new employee

exception — leave accrual starts on the first day,
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and is immediately accessible.”* Many other
jurisdictions begin accrual immediately, but use
is forbidden until some point in the future.
Connecticut requires a new employee to work
680 hours before accrued leave is available.*
Jersey City requires a 90 day employee waiting
period before the leave may be used.’ Several
jurisdictions, including Seattle and New York
City, allow a rehired employee to recover
previously accrued paid leave.” Portland even
mandates that the paid leave be transferable,
as long as the employee remains in Portland.*®
New employee exceptions seem to be a
regrettable necessity because the labor market
includes individuals willing to abuse paid leave.
These policies reduce an employee’s ability to
take resources from employers before
contributing to the business. At the same time,
these exceptions are over-inclusive because
they punish employees with pure motives. To
balance these concerns, we suggest providing
paid leave to new employees, but using a lower

|ll

partial-pay rate for the initial “new employee”
period to reduce abuses.

D. Employee Accountability

The risk of employee fraud is a serious
concern for employers. Employers worry that
employees will take paid leave even when they
are not sick, and have thus sought protections
to prevent dishonest employees from using

paid leave for a paid vacation. Although

employers believe that protections are



generally necessary to prevent abuse,
policymakers should be careful not to set the
bar too high and inadvertently prevent honest
employees from taking earned paid leave.
Statutes often require that the employees
provide outside verification and notice to the
employer.

(iv) Verification

Every jurisdiction with a paid leave policy
requires that employees provide
documentation, generally a doctor’s note, when
they take a long leave. The rule in Connecticut,
DC, Portland, Jersey City, Seattle and New York
City is that employees do not have to provide
documentation unless they take three or more
consecutive days of paid leave.” Seattle allows
the employer to request documentation for
leave that lasts less than three consecutive days
if there is a pattern of abuse.”® Obviously, the
definition of “pattern of abuse” will greatly
affect an employer’s discretion. In San
Francisco’s implementing rule, a pattern of
abuse is described as: “(a) taking paid sick leave
on days when an employee’s request for
vacation leave has been denied; (b) a pattern of
taking paid sick leave on days when the
employee is scheduled to work a shift that may
be perceived as undesirable; and (c) a pattern
of taking paid sick leave on Mondays or Fridays
or immediately following a holiday.”*
Some policies take steps to make it easier

and less intrusive for a worker to provide
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documentation. To respect the worker’s
privacy, Jersey City’s ordinance notes that an
employer cannot require that the
documentation explain the nature of the
illness.'® Furthermore, in Seattle, employers
that do not offer health insurance are required
to pay 50% of the cost of producing
documentation.'”

Certain situations necessitate that
verifications come from sources other than
doctors. In DC and Seattle, which provide paid
leave for sexual assault, domestic assault, and
stalking, verification may come in the form of a

police report.'®

DC also accepts signed
statements from victim and witness advocates,
domestic violence counselors, and court orders

193 Connecticut

as sufficient documentation.
allows documentation signed by an attorney.'®
Still, requiring verification in such sensitive
cases may encroach upon the privacy of the
employee.

Even if there is little employee abuse of
paid leave, verification is likely a political
necessity because the appearance of lax
enforcement could prevent legislation from
passing. However, to protect the privacy of
victims, Mississippi legislators should develop a
“model form” that would be presumptively
acceptable to employers, which would require
documentation such as a doctor’s note or a

police report, but without requiring details that

violate the employee’s privacy.



(v) Notice to Employer

Employers are rightfully concerned about
employees claiming sickness at the last minute.
A last minute vacancy is much harder for an
employer to fill, so the risk of reduced
productivity is greater. At the same time, many
illnesses take hold quickly and without much
warning. Although compromise on this issue is
possible, policymakers should draw a line
between legitimately “last minute” illnesses and
the kind that must be disclosed before leave
may be taken.

Many jurisdictions divide notice
requirements according to whether the need
for paid leave is foreseeable. Connecticut and
New York City require seven days’ notice with

foreseeable need.'®

DC and Seattle require 10
days if the need is foreseeable.'® As for
unforeseeable need, almost all jurisdictions
require notice “as soon as practicable” or “as
soon as possible.” DC is more specific, requiring
notice within 24 hours of the unforeseeable
need arising or before the next work shift,
whichever is sooner.’ San Francisco goes even
further, allowing employers to define “as soon

108 1t is inevitable

as practicable” as two hours.
that any classification will be over and under-
inclusive with regard to certain illnesses, but
clearly delineated policies will make both
employers and employees certain that they

have been treated fairly. In fact, Portland,

Jersey City, and San Francisco all require
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employers to post notices explaining to
employees how to request paid leave.'”

As with other workplace regulations, there
should be rules about where and in what form
such a notice will be posted. In San Francisco,
for example, the municipal government
provides a pre-printed notice that employers
must post in the workplace. Regardless of
whether Mississippi legislators use a standard
form or not, they should make sure to be
precise when dictating the form and location of
notices. Transparent procedures will minimize
conflict between employers and employees
regarding the paid leave policy.

E. Temporary Disability Insurance

Temporary disability insurance (“TDI”) is an
alternative to the paid leave policies that this
paper has examined. To create a TDI program, a
state creates a government office that pays out
claims to employees who have had to miss work
because of illness or disability. States with TDI
programs build public infrastructure to
administer the programs rather than relying on
employers to continue to pay workers who take
paid leave. Employer and employee
contributions feed the insurance fund, much
like Social Security, although some states also
contribute public funds. The amount
contributed by an employer compared to that
contributed by an employee varies between
states. For example, TDI programs in California

and Rhode Island are funded almost entirely by



employee contributions,'*® whereas
contributions to New Jersey’s TDI program are
evenly split between employers and
employees.'*! Such a program could benefit a
broad cross-section of workers by alleviating
some of the financial pressures of illness and
distributing the risk of iliness between all
employers and employees. Additionally,
because TDI frequently covers longer periods
than paid leave, it is well-suited for illnesses
that require more than a few days to recover.

However, TDI programs would not offer
many of the benefits of paid leave legislation.
First, because TDI is often funded in part or in
full by employee contributions, it imposes
additional costs on workers. Additionally,
because workers would have to wait for their
claim to be processed until after they make the
decision to take leave, TDI programs may be
insufficient to incentivize workers to take leave
when they are ill. TDI programs are also
typically targeted toward medium-term
illnesses and may not provide adequate
coverage for workers who need only a day or
two to recover. Thus, TDI programs may not
address workers’” most common need—leave
when they are suffering from a short-term,
acute illness. Nor would it reduce the public
health costs of sick employees coming to work
as significantly as a paid leave policy would

reduce those costs.
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[ll. Paid Leave Legislation in
Mississippi

In order to secure the benefits
described in Part |, Mississippi must pass paid
leave legislation. Policymakers have immense
flexibility in creating the structure of a paid
leave policy, and Mississippi legislators should
attempt to create the most robust policy
possible. Although there will be immense
pressure to compromise, advocates should
recall that paid leave more than pays off in the
long term, both for affected businesses and the
public. However, if policy is watered down,
fewer employees will take leave and there will
be fewer long term benefits for companies and
the public. Thus, watering down paid leave
policies will result in a self-fulfilling prophecy:
the policy will be less effective, and actually live

up to the expectations of its detractors.

Consistent with these concerns, this paper
recommends that Mississippi legislators pass
paid leave legislation as soon as possible. The
following recommendations, while not
exclusive, are the framework of a law that
would protect workers, save costs, and enhance

quality of life in Mississippi.



Mississippi legislators should create a
tiered system that covers employers of
all sizes. The amount of paid leave
earned should be adjusted downward
for employees of small businesses.
When evaluating the size of a business,
all employees, including full-time, part-
time, and temporary employees should
be counted. For businesses with
fluctuating size, the number of
employees should be calculated by the
average number of employees that an
employer had in the preceding calendar
year.

Employees should be allowed to use
earned paid leave for iliness, injury,
medical conditions, and preventative
care. Use should also be allowed for
victims of domestic battery, sexual
assault, or stalking. Furthermore, leave
should be allowed when employees,
because of an assault, must engage in
victim’s services, relocation, or legal
proceedings.

Employees should be allowed to use
paid leave when family members are
ill. “Family member” should be defined
as spouses, parents of spouses,
children, spouses of children, parents,
siblings, and spouses of siblings. In
addition, every employee should be

given the opportunity to choose two
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other individuals to be included as a
family member.

Employees should be allowed to earn
and use up to 40 hours of leave a year,
and excess leave should carry over into
a new year.

Employees should be guaranteed their
full wage when taking paid leave. In
order to calculate a salaried worker’s
paid leave hourly wage, the employee’s
salary should be divided by 52, then
divided again by the number of hours
the employee is scheduled to work.
Paid leave should begin accruing the
first day an employee works, but for
the first thirty days of employment,
partial pay should be given for any
leave taken.

Employers should be allowed to ask for
verification from employees, either in
the form of a police report or a doctor’s
note. However, employers should only
be allowed to ask for verification if the
employee takes over three consecutive
days of leave. The only exception
should be where there has been a
pattern of abuse by the employee.

If the leave is foreseeable, then an
employee should give the employer at
least 10 days’ notice. If the leave is
unforeseeable, then employees should

give notice as soon as possible.



The final paid leave law would consist of
more components than are listed above, but
these recommendations form the
superstructure of a policy that will provide the
greatest benefit to Mississippi.

With so many options for designing a paid
leave law, local governments have
experimented with a variety of policy design
options. Because passing labor rights legislation
on the federal or state level takes substantial
resources, advocates have targeted local
governments to enact paid leave laws."** Thus,
cities like San Francisco, DC, Portland, and
Seattle have passed paid leave laws.'

However, paid leave advocates cannot
target local governments in Mississippi right
now. A Mississippi law passed in 2013 prohibits
any county or municipal government from
“establishing a mandatory, minimum living
wage rate, minimum number of vacation or sick
days, whether paid or unpaid, that would
regulate how a private employer pays its

employees.”***

This means that only the
Mississippi legislature has the power to regulate
employment policies, such as expanding FMLA
protections or enacting a paid leave policy in
Mississippi. It also eliminates the possibility of a
local government innovating by passing its own
paid leave law and experimenting with different
models to see what works best in that locality.

This is unfortunate, as these local pilot

programs and evaluation would, in turn, be
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valuable information for the state as it develops
its policy.

Mississippi’s preemption legislation is part
of a coordinated multi-state effort to block paid
leave initiatives.'™ In recent years, responding
to the difficulty in passing paid leave on the
federal or state level, cities around the U.S.
have passed legislation creating a right to paid

leave.™®

The American Legislative Exchange
Council, a business-friendly organization that
drafts and distributes “model” legislation,
disseminated a model bill that would force
these kinds of labor reforms to be enacted at
the state level'’’—creating a much more
significant financial, organizational and political
challenge for paid leave advocates. Preemption
laws like Mississippi’s have received support
from corporate groups, particularly the National
Federation of Independent Business and the
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National Restaurant Association.
states have introduced similar laws in 2013, and
seven of these states, including Mississippi,
have passed them.'*®

Although Mississippi’s preemption law does
not directly block statewide paid leave
legislation, paid leave advocates may want to
consider organizing to repeal the law as a first
step. The success of local paid leave laws
indicates that establishing the right to paid
leave on the local level may be a more feasible

route than establishing a statewide program,

particularly in a state like Mississippi, which



currently offers no state-level expansion of
federal FMLA protections. Since this bill passed
with very little public discussion, a concentrated
effort to coordinate workers’ rights and public
health groups might be sufficient to force the
legislature to reconsider, or to pass statewide
paid leave legislation and bypass the

preemption legislation entirely.
IV. Conclusion

Paid leave legislation can create positive
benefits for a municipality or state. Lack of
access to paid leave is connected to higher rates
of disease, workplace accidents, and
preventable emergency room visits and
hospitalizations. Low-income workers, despite
facing more health problems than higher-paid
workers, disproportionately lack access to paid
leave. Research indicates that paid leave
reduces public health risks, saves money, and
lightens the financial burden that workers face
when they become ill.

There are significant variations between
existing paid leave laws at the state and local
level, illustrating the myriad of policy options
available to stakeholders interested in
advocating for a paid leave policy. Some of
these options, such as limiting coverage to large
employers, may limit the effectiveness of a paid
leave law by leaving large swaths of workers
uncovered. Although the passage of the
Mississippi law preempting local paid leave

legislation creates a roadblock for local paid
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leave policies, advocates should push for either
repealing this law and then advocating for local
paid leave ordinances or passing a statewide

paid leave law in Mississippi.
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