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FNew Orleans DNaily Delta. Jan. 29, 1850.
SUPRENE CCOURT. CONTFESED DECTSICRS®.
Xew Orleans Jan. 21, 1850.
Where the act of sale of 2 slave containg a warrenty against redhibi-
tory vices and defects, parol evidence ies admissible to »nrove that
the vendor deelared to the vendee, st and before the sale, that the
slave was a runawey, §C.C.art. 2498), that there was an understanding
betwean the vendor znd vendes, snd that the vendes knew that the sleave
wag & runeway; and where ench proof is made, the verdee cannot have
the sale reseinded, on the ground thet at 2nd before the sale the
slave was an hahitual runaway....Warranty sgainst redhibitory vices
and dafacts exists by operation of law.
Geo. W. Campbell, vs. Geo. A. Botts.....-Appeal from the Fifth Pistriect
Court of New Orleans.... Rost, J.... Par curiam: This is a redhiditory
zetion, instituted 4o roseind the sale of a slave scld b7 the dafen-

dant $0 the plaintiff, on ths ground 4$hat before and at +the time of the
sale, hs was an habilfunal runawey. The defence is, that %he plaintif?
was lnfcrxed hy the defendant, and by other persons, hefors and at

the time of the sale, of the vice of whiceh he ecomplains, and that by



(2) ~ Jan. 28th. 1850.

reason of that knowledge, he cannot maintain his action.

The District Judge considered, that the defendant made no use of con-
cealment in relation to the viece complained of, and that it was pexr-
fectly understood between the parties, at the time of the sale, that
the slave was an habitual runaway; but, a8 notwithstanding this mu-
tusl understanding, the usual warranty against vices and defects was
inserted in the act of sale, he thought himself bound to give effect
to this warranty, to its full extent. He therefore gave judgement in
favor of the plaintiff, and adjudged him to,pay the defendant the

hire of the slave during the time he had been in his actuasl possess-
ion. The defendant has &ppealied.

We are unsble to concur in the opinion of our learned brother. Art.
2498 C. C., reads as follows:

"Nor can the buyer institute the reldhibitory acticm on account of the
ilatent defects which the seller has declared to hiw Lefore or at the
time of the sale. Testimonisal prodf of thie declaratiocn may be receiv-
ed’.

The only question under that exprese provision of law is, was the pur-

_~.chsser apprized of the vice before or at the time of the sale, and



(3) : Jen. 29, 188C.

for the purpose of ascertaining that fact, parol evidence is admiss-
ible, notwithstarding the genersl warranty atipulated in the act of
sale. ;

The District Judge thought that the warranty gtipglated must mean some
thirg. It would have existed by cperation ¢f law to the same extent,
if no mention hed besn mads of it; but it undcubtedly meant aomething}
it covered 211 the xedhibitcry vices and defects except those deelar-»

ed by the vendor. -

A witness, in 7rhose office the act of sdle was writtem by the defend-
~ant 1n presence cf the plaintiff, states that the plaintiff asked the
dsPendant 4o insert the clause of warranty. Scme discussion ensued,

and the defendant 1old the plsintiff that ke wab buying the slave,

knowlng all his feults. There was evidently, says the witness, en un-
derstsnding between the buyer and the seller, tuat Dr. C&mpbellvknew
that the negro was & runaway. Bubt, at his particular reguest, the
clause of warranty wes inserted in the bill of sale. The same fact re-
- sults from other evidenece.

whgtevor may have been the motive of the plaintiff in insisting apon



(4) Jen 29, 1850
the clause of warranty, it is manifest that it was not intended by
the parties as a special warranty against the vice which had been

declared.
Under no other but a special warranty against that viee, can the de-
fendant be held lisble. Pothier, "Contrat de Vente, No. 219". Judge-

ment below reversed, and judgement rendered in favor of the defendant,

with costs in both Courts.
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