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not withdraw. However, he should advise his client that the
CPA’s inability to answer questions pertinent to the error may
have a prejudicial effect on the client’s case.

.06 This Statement does not govern the conduct of a
CPA who has been engaged by legal counsel to provide assist-
ance to him in a matter relating to the counsel’s client.

> The next page is 2881. <&
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TX Section 191
Advice to Clients

Issue date, unless
otherwise indicated:
August, 1970

1. Introduction

01 This Statement discusses certain aspects of providing

tax advice to clients and considers certain circumstances in

~ which the certified public accountant has a responsibility to

communicate with his client when subsequent developments
affect advice previously provided.

II. Statement

.02 In providing tax advice to his client, the CPA must
use judgment to assure that his advice reflects professional
competence and appropriately serves the client’s needs. No
standard format or guidelines can be established to cover all
situations and circumstances involving written or oral advice

by the CPA.

.03 The CPA may communicate with his client when sub-
sequent developments affect advice previously provided with
respect to significant matters. However, he cannot be expected
to have assumed responsibility for initiating such communica-
tion except while he is assisting a client in implementing pro-
cedures or plans associated with the advice provided. Of
course, the CPA may undertake this obligation by specific
agreement with his client.

II1. Explanation

.04 Tax advice is recognized as a valuable service provided
by CPAs. The form of advice may be oral or written and the
subject matter may range from routine to complex. Because
the range of advice is so extensive and because advice should
meet specific needs of a client in particular circumstances,
neither standard format nor guidelines can be established to
cover all situations. The need to seek legal advice in appro-
priate situations should be fully recognized. (See Principle 3,

AICPA Professional Standards TX § 181.04
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¢“‘Statement of Principles Relating to Practice in the Field of
Federal Income Taxation’’ published in 1951 and promulgated
by the National Conference of Lawyers and Certified Public
Accountants?.)

.05 In the exercise of his professional judgment in decid-
ing on the form and content of advice provided to his client,
the CPA should consider such factors as the following in the
light of all the facts and circumstances:

1. Importance of the transaction and amounts involved.

2. The specific or general nature of the inquiry.

3. The time available for development and submission of the
advice.

Technical complications presented.

Existence of authorities and precedents.

Tax sophistication of the client and his staff.

o GUs

A. Written Advice—Although oral advice may serve a client’s
needs appropriately in routine matters or in well-defined areas,
written communications are recommended in important, unusual
or complicated transactions. In the judgment of the CPA, oral
advice may be followed by a written confirmation to the client.
A written record will limit misunderstandings and provide a
basis for future discussions, reference, planning and implemen-
tation of suggestions.

B. Follow-Up on Advice—The CPA may assist clients in im-
plementing procedures or plans associated with the advice of-
fered. During this active participation, the CPA continues to

advise and should review and revise such advice as warranted
by new developments and factors affecting the transaction.

Sometimes the CPA is requested to provide tax advice but
does not assist in implementing the plans adopted. While de-
velopments such as legislative or administrative changes or fur-
ther judicial interpretations may affect the advice previously
provided, the CPA cannot be expected to communicate later
developments that affect such advice unless he undertakes this
obligation by specific agreement with his client. Thus, the com-
munication of significant developments affecting previous advice
should be considered extraordinary service rather than an im-
plied obligation in the normal CPA-client relationship.

*Included as appendix A in the statement entitled “Lawyers and Certified
Public Accountants: a study of interprofessional relations”, issued February
17, 1970. [Footnote added June 1, 1975.]

TX § 181.05 Copyright © 1975, American Institute of Certified Public Accountants, Ine.
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C. Precautionary Statement—Experience in the accounting and
other professions indicates that clients understand that advice
- reflects professional judgment based on an existing situation.
Experience has also shown that clients customarily realize that
subsequent developments could affect previous professional ad-
vice. Some CPAs use precautionary language to the effect that
their advice is based on facts as stated and authorities which
are subject to change. Although routine use of such precautionary
language seems unnecessary based on accepted business norms
and professional relationships, the CPA may follow this pro-
cedure in situations he deems appropriate.

W—> The next page is 2891. <&
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TX Section 191

Certain Procedural Aspects
of Preparing Returns

Issue doié, unless
otherwise indicated:
December, 1972

1. Introduction

.01 This Statement considers the responsibility of the
CPA in connection with the following procedural aspects of
preparing federal tax returns:

1. Examination of supporting data.
2. Use of prior years’ returns.
3. Modification of the preparer’s declaration.

II. ‘Statement

.02 In preparing a return, the CPA ordinarily may rely
on information furnished by his client. He is not required to
examine or review documents or other evidence supporting
the client’s information in order to sign the preparer’s declar-
ation. Although the examination of supporting data is not
required, the CPA should encourage his client to provide him
with supporting data where appropriate.

.03 The CPA should make use of his client’s returns for
prior years whenever feasible.

.04 The CPA cannot ignore the implications of information
known by him and, accordingly, he is required to make rea-
sonable inquiries where the information as presented appears
to be incorrect or incomplete.

.05 If a CPA prepares a federal return, he should sign it
without modifying the preparer’s declaration.

I11. Explanation

.06 Ezamination of Supporting Data. Information pre-
sented to CPAs by their clients for use in the preparation

AICPA Professional Standards T™X 8 191.06
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of income tax returns takes many forms. In some cases a
client presents all his supporting documents. However, it is
common for some of the data to be in the form of lists of tax
information, such as dividends and interest received, chari-
table contributions and medical expenses.

.07 The basic question to be resolved in these situations
is the extent to which the CPA must go in order to acquire
“‘knowledge’” when he prepares a return. The preparer’s
declaration on the federal income tax return states that the
information contained therein is true, correct and complete
to the best of his knowledge and belief ‘‘based on all infor-
mation of which he has any knowledge.”” This reference to
¢‘all information of which he has any knowledge” should be
understood to relate to information known by the CPA or
made available to him in connection with the preparation of
the return; it should not imply an investigation in support
of material furnished by the client. A distinetion should be
made between the need to ask questions when the material
furnished may appear to be incorrect or incomplete and the
need for the CPA to examine underlying information. In ful-
filling his obligation to exercise due diligence in preparing
returns as required by administrative regulations of the
Treasury Department, the CPA ordinarily may rely on in-
formation furnished by his client unless it appears incorrect
or incomplete. Although the CPA has certain responsibilities
in exercising due diligence in preparing a return, the client
has ultimate responsibility for the contents of the return.

.08 Even though there is no requirement to examine un-
derlying evidence, the CPA should encourage his client to
provide him with supporting data where appropriate. For
example, CPAs should encourage the submission of under-
lying data to permit full consideration of income and deduec-
tions arising from security transactions and from entities such
as estates, trusts, partnerships and Subchapter S corporations.
This should reduce the possibility of misunderstandings,
inadvertent errors and administrative problems in the ex-
amination of returns by the Internal Revenue Service. Rec-
ognition of planning opportunities and other benefits may also
result from the review of appropriate underlying data through
increased knowledge of a client’s affairs.

.09 Reference to books and records of business operations
is especially encouraged.

TX § 191.07 © 1974, American Institute of Certified Public Accountants, Inc.
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10 Use of Prior Years’ Returns. The CPA should make
use of his client’s prior years’ returns in preparing current
returns whenever feasible. Reference to prior returns and
discussion with the client of prior year tax determinations
should provide information as to the client’s general tax
status, avoid the omission or duplication of items and afford
a basis for the treatment of similar or related transactions.
As with the examination of information supplied for the cur-
rent year’s return, the extent of comparison of the details of
income and deduction between years will depend upon the
particular circumstances.

11 Modification of the Preparer’s Declaration. The In-
ternal Revenue Code provides the authority for the Secretary
or his delegate to require a return to be verified by the pre-
parer’s declaration. The signer acknowledges that he has
prepared a true, correct and complete return based on all
information of which he has any knowledge. A CPA is re-
quired to sign a return he has prepared (TX section 111).
[As amended June 1, 1975.]

12 Variations in the preparer’s declaration have been used
which state that the information included in the return was
obtained from (1) an examination of the accounting records
of the taxpayer (with an indication of the type of opinion
expressed thereon), (2) the taxpayer’s records without audit,
or (3) data furnished by the taxpayer. Other variations in
the declaration have been used to disclose the treatment of
a particular item.

13 If the CPA prepares a federal return, he should sign
it without modifying the declaration. A CPA’s role in pre-
paring a tax return is different from his role in making an
examination of financial statements in accordance with gen-
“erally accepted auditing standards. An examination is not
necessary in order to prepare a return under our self-assess-
ment tax system. There is doubt that a modification of the
prescribed declaration affects the signer’s responsibilities as
preparer of the return. Unusual circumstances may be dis-
closed in the return by a rider not constituting a modlﬁcatlon
of the standard preparer’s declaration. -

W—> The next page is 2901. <&
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TX Section 201

Positions Contrary to Treasury
Department or Internal Revenue
Service Interpretations

of the Code |

Issue date, unless
otherwise indicated:
April, 1977

Introduction

01 This Statement discusses whether a CPA should provide in tax
returns information about positions taken therein that are contrary
to the Internal Revenue Code or to interpretations of it by the
Treasury Department or the Internal Revenue Service.

Statement

.02 In preparing a tax return a CPA may take a position contrary
to Treasury Department or Internal Revenue Service interpretations
of the Code without-disclosure, if there is reasonable support for the
position.

03 In preparing a tax return a CPA may take a position contrary
to a specific section of the Internal Revenue Code where there is
reasonable support for the position. In such a rare situation, the
CPA should disclose the treatment in the tax return.

.04 In no event may a CPA take a position that lacks reasonable
support, even when this position is disclosed in a return,

Explanation

.05 Rule 102 of the AICPA Code of Professional Ethics provides
that “A member shall not knowingly misrepresent facts, and when
engaged in the practice of public accounting, including the render-
ing of tax and management advisory services, shall not subordinate
his judgment to others. In tax practice, a member may resolve doubt
in favor of his client as long as there is reasonable support for his
position.” Section 10.22 of Treasury Department Circular No. 230
requires CPAs to exercise due diligence in preparing returns.

AICPA Professional Standards TX § 201.05
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.06 The preparer’s declaration on a federal return requires the pre-
parer to attest that the return “to the best of (his) knowledge and
belief . . . is true, correct and complete.” A CPA must disclose the
facts necessary to discharge this responsibility as preparer.

07 No detailed rules can be formulated to prescribe the manner
in which a CPA should disclose relevant supplementary information
about particular transactions included in a return. Each situation
must be judged on its merits and particular facts. Since a CPA has
an obligation to protect his client’s interests while not misleading
the Internal Revenue Service, he must apply judgment in deciding
upon the extent and form of disclosure.

.08 Treasury Department regulations and Internal Revenue Service
pronouncements such as revenue rulings are interpretations of the
Internal Revenue Code designed in general to give guidance, and
disclosure of contrary positions is therefore not required. However,
certain Treasury Department regulations are promulgated by the
department as directed by the Internal Revenue Code and may be
deemed quasi-legislative (for example, regulations under sections
1502 and 472). For that reason and in light of the possible penalties
for negligence and fraud described below, a CPA should consider
whether disclosure of positions contrary to such regulations, though
not required, might be prudent. Such consideration is warranted
only as to regulations that have been adopted, not as to proposed
regulations.

09 In deciding whether a position is contrary to a specific section
of the Internal Revenue Code, Supreme Court decisions interpreting
code sections are final authority, and contrary positions taken with
reasonable support should be disclosed. Generally, it would be diffi-
cult to envision reasonable support for a position in conflict with a
Supreme Court decision. Decisions of lower courts do not have the
same finality as Supreme Court decisions and, therefore, a contrary
position does not usually require disclosure.

.10 Reasonable support for taking a position contrary to Internal
Revenue Service interpretations or lower court decisions exists
when, in the professional judgment of the CPA, it is fair to conclude
that a contrary interpretation may be supported by such competent
authority as the Internal Revenue Code, legislative history, or court
decisions. Disclosure is not required when such reasonable sup-
port exists.

.11 Examples of reasonable support for taking a position contrary
to the Internal Revenue Code include (1) legal opinions as to the

TX § 201.06 Copyright © 1977, American Institute of Certified Public Accountants, Inc.
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Department or Internal Revenue Service
constitutionality of a specific provision, (2) published writings of
tax specialists asserting the possibility of a lack of constitutionality,
and (3) possible conflicts between two sections of the Internal
Revenue Code. In such instances the return should state the posi-
tion taken.

.12 Even in circumstances where disclosure is not required, the
CPA may sometimes choose to make disclosure of a contrary posi-
tion in a return. Such choice may be made as a result of consider-
ing the possible advantages of disclosure in relation to fraud or
negligence penalties under section 6653 or in avoiding possible
application of the six-year statutory period for assessment under
section 6501(e). Preparer penalties under section 6694(a) may also
at times be averted by disclosure (see Conference Committee Report
on section 1203 of H.R. 10612 (94th Congress) which states that
while there may be instances in which some form of disclosure on
a return would be necessary to avoid penalties, it “would depend on
all the relevant facts and circumstances in the particular case”).
Further, temporary regulations specifically state (at section
404.6694-1, Q and A-6) in reference to a disagreement in good faith
that where there is no case law which “conflicts with the regulation
or ruling in dispute, the preparer may disclose on the return . . .
the grounds for his disagreement . . . in evidence of his good faith.”

.13 A tax return is primarily a client's representation, and the
client has the final responsibility for whatever positions are taken
in the return. Such positions should therefore be taken only with
the full acquiescence of the client.

AICPA Professional Standards X § 201.13
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