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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee

of the owners. Tax-conscious individuals
seized the plan of dividing their businesses
with their wives by taking them into part
nership, thus dividing the income, with
substantial tax savings in the aggregate.
The Commissioner refused to recognize
such partnerships for income tax purposes
where there had been no change in the
economic interests, but merely a division
of taxable income among members of a
family, and in the Tower and Lusthaus
cases in 1946, the Supreme Court upheld
the Commissioner. The Bureau of Internal
Revenue construed the Supreme Court’s
opinions to mean that where the wife had
not contributed capital originating with her,
and did not render services vital to the

The Culbertson Case

Probably not since the Supreme Court
decided in Eisner v. Macomber (1920) that
stock dividends are not taxable, has there
been a case more widely discussed, and
affecting more taxpayers, than the opinion
of our highest tribunal in the case of
Frances E. Tower v. Commissioner, and its
companion case, that of A. L. Lusthaus v.
Commissioner.
Staggering under the impact of the ex
cess profits taxes imposed during World
War II, thousands of closely held corpora
tions dissolved and turned to the partner
ship form of organization, usually taking
into the firm wives, and sometimes children,
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enough to warrant further findings on the
part of the Tax Court; one justice wanted
to affirm the Circuit Court but agreed the
Tax Court should make further findings of
fact; and one justice wanted to affirm the
Circuit Court’s decision, period.
Just where this leaves the family part
nership situation none of the experts has
been able to decide in the few days that
have passed since the Supreme Court’s de
cision was published, but with the ultimate
result in each family partnership tax case
to be determined upon the intent of the
partners in that individual case, it seems
evident that family partnership litigation
will flourish as never before.

management of the partnership’s business,
the income was taxable to the husband
alone. This construction of the Tower and
Lusthaus decisions was followed largely by
the lower courts, with a few courts using
a more liberal interpretation as to what
constitutes “vital services.” The result was
the disallowance, for income tax purposes,
of thousands of family partnerships.
Now, in the case of the Commissioner v.
W. 0. Culbertson, Sr. and Gladys Culbert
son, decided June 27, 1949, the Supreme
Court has added confusion to the perplexity
that existed before. It announced that the
Commissioner and the lower courts had
been misinterpreting its decision in the
Tower case and that a partnership should
be judged for tax purposes in the same
manner as for any other purpose, viz., upon
the intent of the partners to join in the
present conduct of the enterprise. The
court stated that the Tower case provides
no support for the practice of treating the
contribution of “vital services” or “original
capital” as essential to membership in a
family partnership for tax purposes.
Mr. Culbertson was a rancher, engaged
in the breeding of registered Hereford
cattle. He sold an undivided one-half inter
est in his business to his four sons who
were 24, 22, 18 and 16 years of age. The
sons paid for their interest with their note,
which was subsequently reduced by gifts
from their father. The two older sons were
in the Army during the taxable years of
the partnership in question, and the younger
boys were in school. The Commissioner
denied that the sons were in fact partners
for tax purposes, holding that none of them
contributed vital services or original capi
tal to the business, and the Tax Court up
held the Commissioner. The Court of Ap
peals for the Fifth Circuit reversed the
Tax Court, and the Supreme Court has now
reversed the Court of Appeals, but does
not acquiesce in the Tax Court’s findings,
but remands the case to the lowest court
for further proceedings, with a view to
finding the intent of the partners.
Four justices of the Supreme Court, in
cluding Chief Justice Vinson who delivered
the opinion, voted to reverse the Fifth
Circuit Court and remand the case to the
Tax Court with no determination of their
own, but with a warning that the Commis
sioner and the Tax Court had not under
stood the import of the Tower case; two
justices wanted to reverse the Fifth Cir
cuit Court and sustain the Tax Court’s
decision, but thought the matter important

Taxation Depending on a State of Mind
Many years ago a noted jurist observed
that “the state of a man’s mind is as much
a fact as the state of his digestion.” He
might have added, but did not, that it is
about as difficult to ascertain. The Culbert
son case now adds family partnerships to
the existing category of cases that depend
on the taxpayer’s state of mind. Income,
gift, and estate taxes are frequently de
termined on what the courts decide was

the state of mind, or the intent of the tax
payer, donor or decedent, when he per
formed some particular act or entered into
some definite transaction.
As an example, it has always been recog
nized that one’s legal domicile depends to
a large extent upon the individual’s intent,
either expressed, or implied from his ac
tions. Some time ago we had the inherit
ance tax problems of the estate of a woman
who decided to leave Tennessee (we can’t
imagine why!) and take up her residence
in Florida. She died within a few weeks
after moving to Florida, and before she
had time to establish a permanent residence
there. Her attorneys, who had written her
will, proceeded to offer it for probate in a
Tennessee court and had no difficulty in
proving through any number of her friends
that she was a resident of Tennessee, thus
subjecting her estate to the Tennessee in
heritance tax. Under the Florida law, which
is in the nature of an estate tax, her estate
would have incurred no tax liability. The
courts finally took cognizance of the fact
that she had renounced her Tennessee citi
zenship and had taken action affirmative of
her intention to reside in Florida, so no
harm was done, and no taxes were paid.
The reports of decided estate tax cases
are full of decisions where the courts have
had to decide whether the decedent acted
with what they call “donative intent” when
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THE HUNTINGTON HOTEL, PASADENA, CAL. JOINT ANNUAL MEETING
AWSCPA and ASWA
FRIDAY, October 28, 1949
9.30 A.M. Registration—East Lobby
10.30 A.M. Board Meeting, AWSCPA—
Headquarters Suite
11.30 A.M. Board Meeting, ASWA—
Headquarters Suite
1.30 P.M. Joint Meeting, AWSCPA and
ASWA—Mirror Room
3.00 P.M. Business Meeting, AWSCPA—
Headquarters Suite
4:00 P.M. Reception for out-of-town members — Los Angeles Chapter
hostess

1 .00 P.M.

6 .30 P.M.
7 .30 P.M.

Luncheon—Ball Room
Panel Discussion—
Subject—To be announced
Speakers—to be announced
Reception to members and guests
—The Patio
Banquet—Ballroom
Speaker—Mr. Percival F.
Brundage, President of Ameri
can Institute of Accountants

SUNDAY, October 30, 1949
10 .00 A.M. Brunch—Main Dining Room
11 .00 A.M. Meeting, newly elected AWSCPA
officers, directors and commit
tee chairman
11.00 A.M. Meeting, newly elected ASWA
officers, directors and commit
tee chairman

SATURDAY, October 29, 1949
9.00 A.M. Chapter Presidents’ BreakfastGarden Room
10.30 A.M. Business Meeting, ASWA—
Mirror Room

ments. E. Everett Van Tuyl, 12 TC, No.
119.
What this may lead to in deciding tax
controversies in the future is difficult to
say. Will psychologists and psychiatrists
become the expert witnesses in tax cases in
the future? Will the courts use lie de
tectors and truth serums to ascertain the
taxpayer’s state of mind?

he made a gift, or whether his gift was
testamentary in nature. In the first case,
the value of the gift is not includible in his
taxable estate; in the latter case it is.
Whether losses from a venture are de
ductible on the tax return sometimes de
pends on whether the transaction was ent
ered into for profit. Again, the taxpayer’s
intent is determinative. Losses may be
taken on the sale of family heirlooms of a
personal nature if it can be shown that it
was the heir’s intent to hold the article for
a profit. R. Foster Reynolds, TC Memo Op.,
Dkt. 4059, aff’d 155 F (2d) 620, CCA1.
Security dealers who buy securities for
resale may claim the benefits of capital
gains on some of their sales, if there was
an intent in their own minds, and the intent
is evidenced by the facts, to hold some of
the securities for their personal invest-

We’ve Often Thought So!

During the past few years, it has seemed
that the taxpayer couldn’t win for losing.
The Commissioner could take opposite po
sitions in two different cases and win on
both. It has seemed that the thoroughfare
to the courts was becoming, as one writer
has said, “a two-way street for the Com
missioner, with the taxpayer restricted to
going only one way”—needless to say, the
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