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Accountants’ Legal Responsibility—
What Has Been Accomplished

Legal Responsibility

The most important basis of the account-
ant’s legal responsibility is the contractual
relationship that exists between the account-
ant and his client. From this relationship
arises the accountant’s duty to perform the
services agreed upon and to perform these
services with ordinary competence and care.
The accountant’s responsibility to exercise
ordinary competence and care extends to
specific third parties. As to remote third
parties the accountant owes the duty of
exercising slight competence and care. How-
ever, when the accountant’s services come
within the scope of the Securities Act of
1933 and the Securities Exchange Act of
1934, he owes a duty to remote third parties
of exercising ordinary competence and care.
In rendering services to all parties—clients,
specific third parties, and remote third parties
—the accountant has a duty not to commit
fraud.

Ordinary competence and care vary in that
what might be considered ordinary in one
case might be considered less than ordinary
in another case. Therefore, what constitutes
ordinary competence and care will vary with
the circumstances and localities. In all cases,
however, the requisite degree of competence
and care will be determined by the average
of the public accounting profession under
similar conditions. When professional stand-
ards are available, the standards serve as
the level of competence and care deemed
average by the profession.

Professional Accounting Services

The accountant’s legal responsibility has
been at issue in the field of auditing and has
been argued and discussed to a considerable
extent in various court cases' and account-
ing publications. Over the years, however,
the scope of the services of the certified
public accountant has grown beyond the
function of auditing into the areas of tax,
technical, and management advisory services.
Tax services involve the preparation and re-
view of tax returns, representation of tax-
payers before tax officials, and tax planning.
Technical services consist of routine book-
keeping, preparation of unaudited financial
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statements, and preparation of various statisti-
cal and governmental reports. Management
advisory services include systems installation,
establishment of budgetary controls, arbitration
in commercial disputes, and financial advice.
The accountant’s legal responsibility has not
been examined as thoroughly in these newer
areas of professional public accounting services
as there are only a few court cases? and
little or no published discussions.

What Has Been Done

Two of the steps taken by the public ac-
counting profession to cope with its members’
legal responsibility are the adoption of gener-
ally accepted auditing standards and the
acquisition of professional liability insurance
coverage. These might be termed preventive
and protective measures, respectively. Only
by the establishment of professional stand-
ards can the profession hope to prevent
liability occurring from acts of its members.
Legal responsibility will still exist, but legal
liability may be prevented. In the absence
of professional standards there is no uniform
measure of competence and care upon which
members can rely and which the public can
expect. In the areas of tax, technical, and
management advisory services, for which
there are no uniform standards, the account-
ant may have difficulty in preventing liability
and therefore must protect himself in the
event of liability.

Present professional liability insurance pol-
icies will insure accountants against breach
of contract, negligence, constructive fraud, and
civil libel and slander.? The insurance com-
panies will defend the accountant in suits
alleging the above charges even though the
charge is groundless. Even in the field of
auditing, where there are uniform standards
to use as a guide in performing services,
the accountant may incur liability for small
errors regardless of his competence and the
degree of care he exercised, and in the non-
auditing fields the accountant faces a greater
risk of liability. Professional liability insurance
coverage is therefore as excellent protective
measure available to the accountant for all
of his professional accounting services. In-
surance should not, however, be allowed to
displace the importance of maintaining the
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highest level of competence and care. Although
the insurance coverage can save the account-
ant direct monetary damage, it cannot protect
his reputation.

Adequacy

The question would appear to be whether
or not the professional standards established
by the public accounting profession and pro-
fessional liability insurance coverage are
adequate means by which accountants can
cope with their legal responsibility. Since
the establishment of professional standards
and the adoption of professional liability in-
surance coverage, the number of court cases
involving accountants’ liability in the field of
auditing is negligible. Even the numbe’r of
insurance claims involving accountants’ li-
ability for auditing services is negligible,
which may be the result of the establishment
of generally accepted auditing standards.
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These two facts would indicate that generally
accepted auditing standards have accomplished
their purpose, and that the accountant’s li-
ability in the area of auditing has been sub-
stantially prevented.

As yet, there are no uniform standards of
competence and care in the nonauditing
areas. Recent court cases involve questions
of accountants’ liability in the areas of tax
and technical services. In response to a
questionnaire three insurance companies re-
ported a total of 113 claims. The replies dis-
closed a startling number of tax claims and
a significantly large number of claims in-
volving technical accounting services. These
facts indicate that the accountant’s liability
is being protected but not prevented. More
important is the fact that the accountant’s
legal responsibility to exercise competence and
due care exists in all professional accounting
services. Apparently what is happening is
that history is repeating itself:
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CLAIMS DISTRIBUTED BY
PROFESSIONAL ACCOUNTING

SERVICES
Services No. of Claims
Auditing 11
Tax 79
Technical 21
Management Advisory 2
Total Claims 113

At first the accountant performed auditing
services; his legal responsibility for auditing
services was established; the public accounting
profession realized that something should be
done; generally accepted auditing standards
were established; professional liability insur-
ance was developed to take care of the ele-
ment of human error and errors in judgment.
Now the accountant performs other services;

9

his legal responsibility is being established in
these new areas; professional liability insur-
ance is the sole means of protection, aside
from the individual accountant’s judgment
and conscience.

What Can Be Done

An obvious recommendation would be that
uniform standards be established for each of
the areas of tax, technical, and management
advisory services before more damage is
done to accountants in these fields. However,
such a step would be impractical and un-
necessary for several reasons:

1. The errors committed by accountants in
cases involving nonauditing services were
due to carelessness. In cases involving tax
services accountants failed to file various tax
returns on time or failed to properly super-
vise the work of their assistants. Had the
accountants exercised due professional care, as
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set out in generally accepted auditing stand-

ards, by being aware of filing dates and
supervising the work of their assistants, li-
ability could have been avoided. It would
appear unnecessary to set up standards that
repeat generally accepted auditing standards.

2. The errors committed by accountants
in the seventy-nine tax claims were due to
carelessness in failing to file various tax re-
turns on time, mathematical errors, and fail-
ure to understand and follow the various tax
laws. Again, had the accountants exercised
due professional care and had they possessed
adequate competence in knowing and under-
standing the tax laws, liability could have
been avoided. Thus, it would appear un-
necessary to repeat generally accepted audit-
ing standards in establishing uniform stand-
ards for tax services.

3. Errors committed in the twenty-one
technical services claims were due to care-
lessness in failing to supervise properly the
work of assistants, failing to file statistical
reports on time, and failing to use correct
accounting terminclogy. These errors could
also have been avoided had the accountants
followed generally accepted auditing stand-
ards by exercising due professional care and
properly supervising the work of their as-
sistants.

4. As yet there are no true claims concern-
ing management advisory services, although
there will probably be claims in the future
with the increasing demand for the installa-
tion of accounting systems and budgetary
controls.

Perhaps the wisest step that could be
taken by the public accounting profession
to help minimize accountants’ liability in non-
auditing services would be the issuance of
statements in the form of memoranda urging
accountants to observe the following provisions
of generally accepted auditing standards
when rendering nonauditing services:

1. The accountant should undertake to
perform professional accounting services only
if he possesses expert knowledge and training
in the area of these services.

2. The accountant should exercise due
professional care in the performance of all
professional accounting services. Proper super-
vision of the work of assistants in the per-
formance of all professional accounting serv-
ices is mandatory.

These statements would serve as reminders
to accountants that all services they perform
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are professional in nature and should be
performed with utmost care and competence.
If the accountant professes to be an expert
in any particular area of accounting services,
he should be expertly qualified to perform
that service for the public.

It is concluded that the greatest weak-
ness in the nonauditing services is perhaps
the unawareness of accountants that their
legal responsibility extends to these areas. So
much stress has been placed on auditing
services in the past that these new services
have not received the proper professional
recognition. It is therefore recommended that
perfection should be the unending goal of
professional public accountants in rendering
all professional accounting services. In striving
to reach this goal accountants will be able
to avoid damaging litigation and at the same
time strengthen public confidence in the
public accounting profession.
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